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INJUNCTION AG-AINST CUTTING- TIMBER — METHOD OF 

PROCEDURE. 



By Judge Eobt. C. Jackson, Wytheville, Va. 



The commission of waste has always been regarded as affording 
ground for the exercise of the remedy by injunction, but the juris- 
diction of courts of equity to enjoin ordinary trespasses and cut- 
ting timber upon land is of comparatively recent origin. At first, 
courts of equity exercised this jurisdiction to prevent cutting timber 
only when the wrong came within the technical definition of waste ; 
but as timber became more valuable with the increase of population 
and the advancement of civilization, the distinction between waste 
and trespass, so far as courts of equity are concerned, has been 
abolished, and now trespass by cutting timber will be enjoined in a 
proper case as readily as it would be if it fell within the technical 
definition of waste. The ground upon which equitable interference 
rests is the same in both waste and trespass, that is to prevent irre- 
parable injury from being done, and the extension of the doctrine 
to cases of trespass was therefore perfectly natural, and the exercise 
of the jurisdiction has, doubtless in the main, proven wholesome in 
its results. Indeed, the necessity for the exercise of such jurisdic- 
tion was so pressing and the principles upon which it came to be 
exercised so just and plain that it is now regarded as somewhat 
remarkable that the courts so long followed the decisions and ut- 
terances of the early chancellors on the subject. 

Another phase of this subject forcibly illustrates the steady 
growth of courts of equity in answer to a change of conditions. We 
see it frequently quoted that Lord Eldon once declared that he knew 
a time when to merely mention that there was a dispute as to the 
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title to realty was sufficient to oust a court of equity of jurisdiction 
and send the complainant in a suit for injunction to restrain a tres- 
pass into a court of law. In some jurisdictions it is still held that 
to entitle one to an injunction, in such a case, the title to the land 
upon which the trespass is being committed should be either estab- 
lished at law or undisputed, but in most jurisdictions there has been 
a gradual departure from this rigid doctrine, and at the present 
time it is generally settled that the fact that title to land is in dis- 
pute affords no bar to equitable jurisdiction. Beach Modern Eq. 
Jur., Vol. 2, sec. 730 ; note to Brayton v. Jordan, 8 Am. & Eng. Dec. 
in Equity, p. 505. 

As to the kind of title necessary to entitle one to an injunction 
in such a case the Virginia Court of Appeals has said that the com- 
plainant must show a prima facie title. Bakes v. Bustin Land Co., 
22 S. E. 498 ; Miller v. Willis, 95 Va. 338. 

It is not necessary for him to allege that his title is undisputed, 
or has been adjudicated. It is not sufficient, however, it seems, for 
him to merely allege ownership of the land upon which the alleged 
trespass is being committed, but he must set forth his title; and 
where he relies on a paper title, he should vouch the title papers 
evidencing his title; and if he relies upon possession, should state 
the facts upon which he predicates his claim. 

In ordinary cases of waste or trespass, the remedy at law is ade- 
quate and complete, and no resort can be had to courts of equity to 
try title or establish boundary to land where nothing more appears. 
Collins v. Sutton, 94 Va. 128 ; Kimble v. Cresep, 26 W. Va. 603. 

In addition, therefore, to showing prima facie title in himself, 
the complainant, in order to obtain an injunction in such cases, 
must allege some ground of equitable jurisdiction sufficient to en- 
title him thereto, that is, he must allege and show that the injury is 
without adequate remedy at law. This is the broad ground of all 
remedial jurisdiction in equity, and unless shown in this line of 
cases, is an attempt to convert equity courts into tribunals for the 
trial of actions of ejectment contrary to all established law. The 
remedy at law may be inadequate for several reasons, but the reason 
usually relied on is that the injury is destructive of the substance 
of the estate, or for other reason is not reasonably susceptible of a 
money estimate. Whatever ground is relied on, the facts and cir- 
cumstances constituting the injury must be set out so the court may 
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judge whether the mischief is irreparable in the legal sense, and it 
is not sufficient to allege that the damage is irreparable in a general 
way. Collins V. Sutton, 94 Va. 127. 

Where the bill shows prima facie title in complainant and irre- 
parable injury is sufficiently alleged, an injunction will generally 
be granted though insolvency is not alleged, and though the title 
may be disputed. Neither is it necessary in cases of irreparable 
injury to land that the complainant should be in possession to en- 
title him to an injunction, though it is proper to state that where it 
is alleged that the complainant is in possession, or that the defen- 
dant is insolvent, or a non-resident, an injunction will be more 
readily granted than where these elements are wanting. Jerome v. 
Ross, 11 Am. Dec. 501, note ; Brayton v. Jordan, Am. & Eng. Dec. 
in Equity, 506, note; Bryant v. Wood, 90 Ky. 530; Peck v. Tel. Co., 
116 Fed. 273 ; Miller v. Willis, 95 Va. 337 ; Morgan v. Baxter, 
(Ga.), 38 S. E. 411 ; Ramey v. Counts (Va.), 49 S. E. — . 

It has been held by some courts that to entitle the complainant 
to an injunction in cases of trespass, he must, in addition to showing 
his claim of title and irreparable injury, allege that he has institut- 
ed an action of ejectment to try title or that he intends to put the 
question of title into a course of legal investigation at once. Freear 
v. Davis, 52 W. Va. 1 ; 94 Am. St. Rep. 893, and cases cited. 

This requirement seems to be a lingering concession to the spirit 
of conservatism which has characterized the conduct of courts of 
equity in this line of cases. Certainly one in possession ought not 
to be required to make any such allegation and there would seem to 
be no good reason for requiring it in any case in which the com- 
plainant shows a proper case for an injunction. If this is required, 
it is not necessary for the defendant to do anything in the equity 
proceeding. If he should come forward and answer the bill, it 
might appear then or later on in the proceeding that he had no title 
to the land, in fact, was a mere trespasser, yet according to these 
decisions it is not necessary for him to answer at all. The ground 
of the court's jurisdiction is to prevent irreparable injury. How is 
the court to know that it has jurisdiction until the proof is before 
it, and the injury shown to be irreparable? Why should one in 
possession be required to take the laboring oar in an action of 
ejectment? 

No good reason exists for requiring one asking for an injunction 



966 10 Virginia law register. [March, 

showing title iir himself and irreparable injury to property, to also 
allege that he has brought an action to try title or intends to do so. 
The requirement is based on the idea that a court of equity, though 
rightly assuming jurisdiction in such cases, has no right to pass on 
any question of title, but its jurisdiction extends no further than 
to lay hold of the property and protect it until the law tribunal 
shall determine the title. It is a favorite boast of courts of equity 
that having once rightly assumed jurisdiction of a cause for one 
purpose, they will retain it for all purposes, and do complete justice 
between the parties, and we shall hereafter endeavor to show that 
the doctrine has been frequently applied to injunctions to restrain 
trespass, and is the rule that ought to govern in such cases. 

Having discussed the requirements of a bill for an injunction to 
restrain trespass, supposing a proper case is presented and an in- 
junction granted, let us consider the course to be subsequently pur- 
sued. Suppose the defendant appears and answers, what should 
the answer contain? We have heard it contended that an answer 
is sufficient in such cases which amounts to the general issue in an 
action of ejectment, that it is enough for the defendant to deny 
complainant's ownership in general terms and call for proof. The 
idea is an erroneous one. If we are correct in the position that 
when the complainant shows title in himself and irreparable injury 
by his bill, the court granting the injunction acquires jurisdiction 
of the whole case, then the pleadings ought to conform to the rules 
of procedure in courts of equity and contain such disclosures as are 
calculated to aid in the establishment of truth and justice. What 
course the court will pursue in the case depends upon the facts and 
circumstances, and these the court is entitled to know to enable it 
to exercise a just and wise discretion. It is believed, therefore, that 
it is not sufficient for the defendant in such a case to merely deny 
complainant's title, but he must set up title in himself or in some 
one else under whose permission he entered upon the land. 

Where the defendant answers and denies the equity of com- 
plainant's bill and sets up title in himself, the court will not, as 
was formerly the practice, decline to take further jurisdiction, dis- 
miss the bill and leave the parties to their legal rights and remedies, 
but under the more recent and more liberal practice, retain juris- 
diction, give the parties an opportunity to take proof, and upon the 
hearing, decide the case and dismiss the bill or perpetuate the in- 
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junction without a trial at law, or first direct the settlement of the 
question of title on the law side of the court or by issue made up at 
its bar, as may seem most proper and practicable in the exercise of 
a wise discretion in the premises. We have seen that some courts 
deny the right of a court of equity to pass on any question of title 
in this line of cases. Freear v. Davis, supra, and cases cited. That 
the jurisdiction assumed by courts of equity in cases of trespass 
rests upon just and wholesome grounds is generally admitted, and 
there seems to be no good reason for refusing to apply their favorite 
maxim to a limited extent to this class of cases. Though there is 
a dispute as to title, suppose the question of law arising in the case 
and the evidence as to the right and title involved are of such a 
character that the court would set aside the verdict of a jury in a 
trial at law as contrary to the law and the evidence, why should the 
chancellor do the vain thing of sending the parties to law to estab- 
lish the title instead of going forward and determining the matter 
at once and for all time ? In cases of serious doubt, a court of equity 
will not pass upon the question of title unaided, but will require it 
to be established at law, but where the title and right of either party 
is reasonably clear, it is an unnecessary and a useless expense to 
send the parties to law. 

The doctrine here contended for, though denied in some jurisdic- 
tions, is not without strong support in Virginia and elsewhere. 
Miller v. Willis, 95 Va, 337 ; Rakes v. Land Co., 22 S. E. 498 ; Mar- 
tin v. Harvey, 10 Gratt, 386 ; Manchester Cotton Mills v. Town of 
Manchester, 25 Gratt. 825; Basore v. Henkel, 82 Va. 474; Rich- 
mond v. Bennett, 205 Pa. 470; Betteman v. Harness (W. Va.), 26 
S. E. 271; (Contra, Freear v. Davis, supra) ; Cobb v. Clegg ($. 
C), 49 S. E., 113 Fed. 21; note Brayton v. Jordan, Am. & Eng. 
Dec. in Equity, vol. 8, p. 524; Pomeroy Eq. Jur., sees. 181, 
236, 237; 12 Encyc. Pleading & Prac. 164; Bispham's Eq., sec. 405. 

The following propositions may be stated and I think accepted 
as sound in the practical application of the law of injunctions to 
restrain trespass upon land: 

First — Wbere irreparable damage is sufficiently alleged and title 
shown by the bill, a preliminary injunction will be awarded to 
restrain the defendant. 

Second — Where the defendant answers the bill and disputes the 
complainant's title, and claims title in himself and sets forth his 
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claim, the court will not, as was formerly the practice, dissolve the 
injunction and dismiss the bill for want of jurisdiction, but if the 
answer raises a conflict of title, will continue the injunction and 
preserve the property until a hearing on the merits. Upon a hear- 
ing, the course to be pursued will depend on the circumstances, and 
the following propositions may be stated as correct at this stage of 
the case : 

(1) — If the proof shows that the claim or irreparable damage 
is not made out and the case a disguised action of ejectment in a 
court of equity, the injunction will be dissolved and the bill dis- 
missed for want of jurisdiction. Callaway v. Webster, 98 Va. 790. 

(2) — If the damage and injury shall appear to be irreparable, 
and the pleadings and the proofs show clear title in either com- 
plainant or defendant, the court will, unaided by a trial at law, 
decide the. case in favor of the party possessing such clear title and 
dissolve or perpetuate the injunction in accordance with its finding. 

(3) — If the damage is shown to be irreparable and the title 
to the property appears from the pleadings and the proof to be in 
serious conflict and doubt, and especially when the question of title 
involves controverted matters of fact in regard to possession and 
boundary, the court will not undertake to pass on the question of 
title unaided, but will direct an issue to be tried by a jury at its 
own bar, as was done in Miller v. Willis, 95 Va. 337, or send the 
parties to the law side of the court to settle the title and continue 
the injunction and preserve the property until this can be done. 
When the latter course is pursued, the question frequently arises as 
to which one of the parties shall set on foot and prosecute the action 
at law. On this point, the following rules may be laid down : 

(a) — If the complainant was in possession of the subject matter 
of controversy, before the controversy arose and defendant's entry 
thereon, then the defendant ought to be required to bring the action 
at law. 

(b)— If the complainant was out of possession and the de- 
fendant in possession, the complainant will be required to bring 
the action at law. In this instance and the one above stated, the 
court will direct the action at law to be instituted at once. 

(c) — If neither party was in possession prior to the entry on 
the property, or it appears doubtful from the evidence as to which 
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party was in actual possession, the party asking for the injunction 
will be required to bring the action at law. 

As to what is irreparable damage in the legal sense and applica- 
tion of the rule to cutting timber, see Sanderson v. Baxter, 76 Va. 
306 ; Rakes v. Rustin Land Co., 22 S. E. 498 ; Camp v. Dixon (Ga.), 
52 L. E. A. 755; King v. Stuart, 84 Fed. 546; Northern Pae. V. 
Cunningham, 103 Fed. 546; Erhardt v. Boro, 113 TJ. S. 537; note, 
Moore v. Eolliday, 99 Am. St. Eep. 734. 



DISPOSITION OP LAND BY WILL IN ENGLAND. 



By Prof. Edwin Maxey, LL. D., Morgantown, W. Va. 



In the twelfth century it is clear that the Englishman had n> 
power to give freehold land by his will, unless some local custom 
authorized him to do so. A statute of 1540 which was explained and 
extended by later statutes enabled any person who should have any 
lands as tenant in fee simple to "give, dispose, will and devise" the 
same "by his last will and testament in writing." Nevertheless we 
find the courts holding — and apparently they are but following a 
rule which had long been applied to those wills of land that were 
sanctioned by later custom — that a will of freehold lands is no am- 
bulatory instrument. The statute, they hold, does but empower a 
man to give by will what he has when he makes the will. (Such was 
the law in 1837.) The royal land-book often says that the donee 
may at his death leave or give his land to any one, or to any "heres" 
whom he chooses. It seems plain that the person whom he chooses 
will be his "heres" for that particular piece of land. Thus if B. 
gives land to A. for three lives so that he shall have it for his day, 
any person to whom the donee leaves the land is his yrfeweard 
(heres) so far as that plot of ground is concerned. Occasionally 
the donor says something that we may construe as a usufruct or 
life estate, but generally this seems to be thought quite unnecessary 
— "I give after my death" is plain enough. At a later time such a 



